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DECLARATION
OF COVENANTS, CONDITIONS AND RESTRICTIONS
WELDON DOWNS
THIS DECLARATION, made and entered into thisthe 43 dayof June, 2008, by

HOPE VALLEY TOWNHOMES, LLLC, a North Carolina corporation whose address is 3104 Surrey
Road, Durhiam, North Carolina 27707, hereinafter referred to as "Declarant”.

WITNESSETH:

WHEREAS, Declarantis the Owner of certain property in the City of Durham, County
of Durham, State of North Carolina, which 1s more particularly described in Exhibit "A" attached hereto
and incorporated herein by reference; and

WHEREAS, Declarant is developing a certain residential subdivision to be known as
"Weldon Downs Townhomes” (heremnafter "Properties™) which will comprise of residential townhome lots
(hercinafter "Lots™) when fully developed,; that the real property upon which Weldon Downs Townhomces
s to be located 1s more particularty described in Exhibit "A" attached hereto and incorporated herein by
reference; and

WHERLEAS, Declarant now desires to develop the Properties in accordance with the
Declaration of Covenants, Conditions and Restrictions hereinafter set forth; and

WHEREAS, Declarant intends to construct townhome residential homes on each Lot and
to convey cach Lot subject to the Covenants, Conditions and Restrictions contained in this Declaration.

NOW, THEREFORE, Decclarant hercby declares that all of the property in the
development knownas WELDON DOWNS TOWNHOMES shall be held, sold and conveyed subject
to the foliowing cascments, restrictions, covenants and conditions.

PRIAMBLE

The purpose ol this instrument 1s to protect the vatue. desirability and attractivencss of the
aforcsard real property; to insure the best use and the most appropriate development and improvements
of each Lot located therein; to protect the owner of each Lot against such improper usc of swrounding Lots
as will depreciate the value of said owner's property; to preserve as far as practicable, the natural beauty



of said property; to guard against the erection of poorly designed or proportioned structures and/or
structures butlt of improper or unsuitable materials; to obtain harmonious color schemes; to insure the
highest and best development of said property; and to enhance, as far as 1s practical, the value of
ivestments made by owners of Lots herein. To that end, Declarant herein creates a Homeowners'
Association and vests it with certain powers and authority consistent with the intentions expressed in this
Preamble. Lastly, said restrictions, covenants and conditions shall be appurtenant to and run with the land
and shall be binding on all parties having any right, title or interest in the described real property or any part
thereof, their heirs, successors and assigns, and shall inure to the benefit of each owner thereof.

ARTICLE 1
DEFINITIONS

Section 1. "Association'' shall mean and refer to Weldon Downs Townhome
Association, Inc., 1ts successors and assigns.

Section 2. "Owner'' shall mean and refer to the record owner, whether one or more
persons or entities, of a fee simple title to any of the Lots which is a part of the "Properties”, including
contract sellers, but excluding those having such interest merely as security for the performance of an
obligation.

Section 3. "Properties’' shall mean and refer to that certain real property to be known
as Weldon Downs Townhomes as more particularly described on attached Exhibit " A" and such additions
thereto as may herealter be brought within the jurisdiction of the Association.

Section 4. ''Open Space' and "'Stormwater Easements' shall mean and refer to all
real property (including the improvements now or hereatter constructed, excluding Lots) owned in fee
simple by the Association or for which the Association shall have been granted by Declarant easement
rights of the common use and enjoyment of all the Owners of Lots in Weldon Downs Townhomes.

Section 5. "Wet Detention Pond'' shall mean and refer to the permanent detention basin
(hereinafter referred to as "Wet Detention Pond™) constructed on Declarant's property described in Exhibit
"A". That on the 26" day of April, 2007, Declarant entered into a Stormwater Facility Operation and
Maintenance Agreement City Version 082203 with the City of Durham, which said Agreement contains
the terms, provisions, ordinances, and regulations governing the operation and management of the Wet
Detention Pond constructed on Declarant’s property. That acomplete copy of the Stormwater Facility
Operation and Maintenance Agreement City Version 082203 shall be made a permanent part of the
Association's records.

Section 6. "Lot" shall mean and refer to any plot of land shown upon any recorded
subdivision map of the "Properties” excluding the aforesaid Open Space and Stormwater Easement lands.




Section 7. "Declarant’ shall mean and refer to HopeValley Townhomes, LLC, 1ts
successors and assigns. In the event Hope Valley Townhomes, LLC, for any reason, should cease to exist,
then Declarant shall mean any entity which purchases or otherwise acquires Hope Valley Townhomes,
LLC’s remaining interests in and to the development known as Weldon Downs Townhomes.

Section 8. “‘Declarant Control” shall mean and refer to that period of time during which
Declarantis entitled to three (3) votes for each Unit. The period of Declarant Control shall begin as of the
date hereof and shall continue until the happening of any of the following events, whichever occurs earlier:

(a) Thirty (30)days after the last Unit has been conveyed to Unit purchasers; or
(b) December 31, 2011; or
(c) When, in its discretion, the Declarant so determines.

Section 9. ""Member" shall mean and refer to any person or entity entitled to
Membership in the Association as provided for herein. Membership shall be appurtenant to and may not
be separated from ownership of any Lot which is subject to an assessment by the Association. The owner
of a Lot shall become a member of the Association merely by virtue of being an Ownerof a Lot. Inthe
event of multiple ownership of any given Lot, each Owner shall be a member of the Association but only
one (1) vote total shall be accorded to each Lot.

Section 10. “Unit” shall mean and refer to any Lot together with the dwelling constructed
or to be constructed on the Lot and all other improvements constructed thereon., Each Unit is intended for
use as a single-family residence and no portion of the Unit may be subdivided or partitioned or held in
separate ownership from any other part of the Unit (this provision shall not prevent Units from being held
inundivided interests). A Unit shall be deemed created when a certificate of occupancy for such dwelling
18 1ssued by the governmental authorities having jurisdiction thereof.,

ARTICLE I1

PROPERTY RIGHTS

Section 1. Owner's Kasements of Enjoyment. Each Owner of a Lot in Weldon Downs
Townhomes shall have aright and easement of enjoyment in common with every other Lot Owner in
Weldon Downs Townhomes in and to the Open Space Areas and Stormwater Easements lands, subject
to the following provisions:

(a) Therightof the Association to suspend the voting rights and right of access to
and through the Open Spaces for any period during which any assessment against his Lot
remains unpatd; and for a period not to exceed sixty (60) days for any infraction of its
published rules and regulations;



(b) The right of the Association to dedicate or transfer all or any part of the
aforesaid Open Space areas, or the Stormwater Easements to any public agency,
authority, or utility for such purposes and subject to such conditions as may be agreed to
by the members. No such dedication or transfer shall be effective unless an instrument
agreeing to such dedication or transfer signed by two-thirds (2/3) of each class of members
in the Association has been recorded.

(c) Thenight of the Association, in accordance with its Articles and Bylaws, to
borrow money for the purpose of improving the Open Space areas, and/or any or all of
the Stormwater Easements 1n aid thereof to mortgage said property, and the rights of such
mortgagees 1n such properties shall be subordinate to the rights of the homeowners
hereunder. This rnight shall be deemed a "material change” within the context of Article
Eleven, Section 3(b) hereof.

Section 2. Delegation of Use. Subject to this Declaration and Bylaws, a Lot Owner
may delegate his right of enjoyment to the Open Space areas and facilities, and/or the Stormwater
Easement area to his heirs and assigns, members of his family, invitees, agents, licensees, guests, tenants,
or contract purchasers who reside on the property,

Section 3. Conveyance of Open Space, and Stormwater Easements. Declarant shall
prior to the conveyance of the last lotin Weldon Downs, convey fee simple title to the Open Space Areas
and the Stormwater Easements to the Homeowners' Association, subject to Declarant's reserved easement
rights during construction as set forth herein but free and clear of all encumbrances except for street and
road rights of way, sidewalks, parking areas and utility easements. The Homeowners' Association shall
be bound by the terms and conditions of that certain Stormwater Facility Operation and Maintenance
Permit Agreement City Version 082203 set forth in Exhibit "B" attached hereto. Subject to Declarant's
reserved easement rights, the Association, from and after the sale and conveyance of three-quarters of the
Lots in Weldon Downs, shall be solely responsible for maintaining and insuring those areas. So long as
Declarant remains the record owner of an Lot within the Properties, Declarant expressly reserves the right
to alter and restructure existing Lot lines provided Declarant shall not increase or decrease the number of
existing buildable lots.

ARTICLE III
MEMBERSHIP AND VOTING RIGHTS
Section 1. Every owner of a Lot which is subject to assessment shall be a member of the

Association. Membership shall be appurtenant to and may not be separated from ownership of any Lot
which is subject to assessment.

Section 2. The Association shall have two (2) classes of voting membership.




Class A. Class A members shall be all Owners, with the exception of the
Declarant, and shall be entitled to one (1) vote for each Lot owned. When more than one
person holds an interest in any Lot, all such persons shall be members; the vote for such
Lot shall be exercised as they determine, but in no event shall more than one (1) vote be

cast with respect to any Lot.

Class B. The Class B member(s) shall be the Declarant and shall be entitled to
three (3) votes for each Lot owned. The Class B membership shall cease and be
converted to Class A membership at the end of the period of Declarant Control,

ARTICLE IV

COVENANT FOR ASSESSMENTS

Section 1. Creation of the Lien and Personal Obligation of Assessments. The
Declarant, foreach Lot owned within the Properties, hereby covenants, and each Owner of any Lot by
acceptance of a deed therefor, whether or not it shall be so expressed in such deed, 1s deemed to covenant
and agree to pay to the Association: (1) an Annual Assessment, and (2) a Special Assessment for capital
improvements, such assessments to be established and collected as hereinafter provided. The Annual
Assessment, and as applicable, the Special Assessment, together with interest, costs, and reasonable
attorney's fees, shall be a charge on the land and shall be a continuing lien upon the property against which
each such assessment 1s made. Each such assessment, together with interest, costs and reasonable
attorney's fees, shall also be the personal obligation of the person who was the Owner of such property at
the time when the assessment fell due. The personal obligation for delinquent assessments shall not pass
to his successors in title unless expressly assumed by them. For each Lot owned by Declarant, whether
vacant orin any stage of construction, but not yet conveyed, Declarant shall pay to the Association one-
third (1/3) of the Annual Assessment on a monthly basis. Declarant shall not be liable for any Special
Assessment.

Section 2. Purpose of Assessments. The assessments levied by the Association shall
be used exclusively to promote the recreation, health, safety and welfare of the residents of the Project and,
in particular, for (i) the improvement and maintenance, including the exterior and structural maintenance of
the Units, and (i1) services and facilities devoted to this purpose or for the use and enjoyment of the
Common Area, including, but not limited to, the cost of repairs, replacements and additions, the cost of
labor, equipment, materials, management and supervision, the payment of taxes assessed against the
Common Area, the payment of public assessments levied against the Common Area, the procurement and
maintenance of insurance in accordance with Article V of this Declaration, the employment of attorneys to
represent the Association when necessary, reasonable reserves for all of the above and such other needs
as may arise.

Section 3. Computation of Assessment. It shall be the duty of the Board, at least thirty




(30) days prior to the meeting at which the budget shall be presented to the Members, to prepare a budget
covering the estimated costs of operating the Association during the coming year, including projected costs
for all of the matters set forth in Section 2 above. The budget and assessments shall become effective
unless disapproved at the meeting by a vote of the Members representing at least a majority of the votes
of each class of Members. Assessments per Unit for the initial year of operation of the Association shall
not exceed Two Hundred Dollars ($200.00) per month. Thereatter, for the lesser of two (2) years or the
penod during which the Class B membership exists, assessments per Unit shall not increase by more than
ten percent (10%) per year over the previous year’s assessments. During the period when assessments
are subject to the maximums provided herein, Declarant shall pay actual costs of operation of the
Assoclation th excess of the assessments provided for herein.

Section 4. Special Assessments for Capital Improvements. In addition to the Annual
Assessments authorized above, the Association may levy, in any assessment year, a Special Assessment
applicable to that year only for the purpose of defraying, in whole orin part, the cost of any construction,
reconstruction, repair or replacement of a capital improvement upon Open Space or the Lots, including
fixtures and personal property related thereto; provided, however, any Special Assessment must have the
assent of two-thirds (2/3) of the votes of all the Lot Owners who are voting in person or by proxy at a
meeting duly called for this purpose.

Section 5. Special Assessments for Damages. In addition to the annual and special
assessments described in Sections 3 and 4, in the event that the need for maintenance, repair or
replacement of any Common Area or the exterior or structure of any Unit (or any other maintenance
matters which are the responsibility of the Association) is caused through the willful or negligent act of an
Owner, his family, guests, or invitees, or 1s caused by fire, lightening, windstorm, hail, explosion, riot, riot
attending a strike, civil commotion, aircraft, vehicles and smoke, as the foregoing are defined and explained
in North Carolina Standard Fire and Extended Coverage insurance policies, and the costs of such
maintenance, replacementor repairs is not covered by insurance maintained by the Association, then the
Association may levy a special assessment against such Owner and his Unit for the purpose of defraying
in whole orin part, the cost of any maintenance, repair or replacement. In addition, the Association may
levy against an Owner and his Unit the amount of any increase in insurance premiums for insurance
maintained by the Association, if such increase 1s attributable to the willful or negligent acts of such Owner,
his family, guests orinvitees. Any such assessment shall have the assent of two-thirds (2/3) of the votes
of each class of members who are voting in person or by proxy at a meeting duly called for this purpose.

Section 6. Notice and Quorum for Any Action Authorized Under Sections 4 and
3. Written notice of any meeting called for the purpose of taking any action authorized under Section 3,
4 or Section 3 shall be sent to all Lot Owners not less than thirty (30) days nor more than sixty (60) days
in advance of the meeting. At the first such meeting called, the presence of Lot Owners or of proxies
entitled to cast thirty percent (30%) of all votes of each class of membership shall constitute aquorum. If
the required quorum is not present, another meeting may be called subject to the same notice requirement,
and the required quorum at the subsequent meeting shall be one-hall (1/2) of the required quorum at the




preceding meeting. No such subsequent meeting shall be held more than sixty (60) days following the
preceding meeting.

Section 7. Uniform Rate of Assessment. Both Annual and Special Assessments must
be fixed at a uniform rate for all Lots and may be collected on a monthly basis or annual basis as
determined by the Board of Directors of the Association.

Section 8. Date of Commencement of Annual Assessment; Due Dates. The Annual
Assessments provided for herein shall commence as to any given Lot on the day of closing and conveyance
of said Lot to a third party purchaser for residential occupancy pursuant to a duly issued Certificate of
Occupancy. The first Annual Assessment shall be adjusted according to the number of months remaining
in the calendar year. The Board of Directors shall fix the amount of Annual Assessment againsteach Lot
at least thirty (30) days in advance of the Annual Assessment perniod. Written notice of the Annual
Assessment shall be sent to every Owner subject thereto. The due dates shall be established by the Board
of Directors. The Association shall, upon demand, and for areasonable charge, furnish a certificate signed
by an officer of the Association setting forth whether the assessments on a specified Lot have been paid.
A properly executed certificate of the Association as to the status of assessments on a Lot 1s binding upon
the Association as of the date of 1ts 1ssuance.

Section 9. Effect of Nonpavment of Assessments: Remedies of the Association.
Any assessment not paid within thirty (30) days after the due date shall bear interest from the due date at
the rate of eighteen percent (18%) per annum, plus a one-time late payment penalty of Twenty-Five and
No/100 Dollars ($25.00). The Association may bring an action at law against the Owner personally
obligated to pay the same or foreclosure the lien against the Property. No Owner may waive or otherwise
escape liability for the assessments provided for herein by non-use of the Open Space and Recreation Area
or abandonment of his Lot.

Section 10. Subordination of the Lien to Mortgages. The lien of the assessments
provided for herein shall be subordinate to the lien of any first mortgage. Sale or transfer of any Lot shall
not affect the assessment lien. However, the sale or transfer of any Lot pursuant to mortgage foreclosure
or any proceeding in lieu thereof, shall extinguish the lien of such assessments as to payments which became
due priorto such sale or transfer except that such an extinguished lien may be reallocated and assessed to
all of the Lots as a common expense. No sale or transfer shall relieve such Lot from liability for any
assessments thereafter becoming due or from the hien thereof.

Section 11. Exempt Property. All Common Area and all property dedicated to, and
accepted by, a local public authority shall be exempt from assessments.




ARTICLE V

INSURANCE AND CASUALTY LOSSES

Section 1. Insurance. The Board, orits duly authorized agent, shall have the authority
to and shall obtain blanket all-risk insurance, if reasonably available, for all insurable improvements on the
Units and Common Area. The Board, at its election, may insure the structure of each Unit from sheetrock
and sub-flooring out, including plumbing and electrical. All such insurance shall be in such form as the
Board deems appropriate. If blanket all-risk coverage 18 not reasonably available, then at a minimum an
insurance policy providing fire and extended coverage shall be obtained. This insurance shall be in an
amount sufficient to cover one hundred percent (100%) of the replacement cost of such improvements in
the event of damage or destruction from any insured hazard.

The Board shall also obtain a public liability policy covering the Common Area and insuring
the Association and 1ts Members for all damage or injury caused by the negligence of the Association or
any of 1ts Members or agents. The public liability policy shall have at lease a One Million Dollar
($1,000,000.00) single person limit as respects bodily injury and property damage.

Premiums for all insurance required to be maintained by the Association shall be common
expenses of the Association and shall be included in the annual assessment. Policies may contain
reasonable deductibles, and, in the case of property insurance, the amount of the deductible shall be added
to the face amount of the policy in determining whether the insurance at least equals the full replacement
cost. The deductible shall be paid by the party who would be responsible for the loss in the absence of
insurance, and, in the event of multiple parties, shall be allocated in relation to the amount each party’s loss
bears to the total.

All insurance coverage obtained by the Board shall be written in the name of the
Assoclation or Trustee for the respective benefitted parties. Such insurance shall be governed by the
provisions hereinafter set forth;

a. All policies shall be written with a company licensed to do business in North
Carolia which holds a Best’s rating of A or better and is assigned a financial size
category of XI or larger as established by A. M. Best Company, Inc., if
reasonably available, or, if not available, the most nearly equivalent rating.

b. All policies on the Common Area shall be for the benefit of the Association. All
policies on the Lots shall be for the benefit of the Owner and the Association.

C. Exclusive authority to adjust losses under policies in force on the Property
obtained by the Association shall be vested in the Board; provided, however, no
mortgagee having an interestin such losses may be prohibited from participating




(11)

(iii)

(1v)

(V)

(Vi)

in the settlement negotiations, 1t any, related thereto.

All property insurance policies shall have a guaranteed replacement cost provision.

The Board shall be required to make every reasonable effort to secure insurance
policies that will provide for the following:

a waiver of subrogation by the insurer as to any claims against the Association’s
Board of Directors, its manager, and the Owners, as to their actions taken in
representing the Association or the Project;

a waiver by the insurer of its rights to repair and reconstruct instead of paying
cash;

that no policy may be cancelled, invalidated or suspended on account of any one
or more individual Owners;

that no pohicy may be cancelled, invahdated, or suspended on account of the
conduct of any director, officer, or employee of the Association or its duly
authonzed manager without prior demand in writing delivered to the Association
to cure the detect and the allowance of areasonable time thereafter within which
the defect may be cured by the Association, its manager, any Owner or
mortgagee; and

that the Association will be given at least thirty (30) days prior written notice of
any cancellation, substantial modification or nonrenewal.

Directors and Officers liability insurance.

In addition, to the other insurance required by this Section, the Board may obtain, as a
common expense, worker' s compensation insurance, if and to the extent necessary, and a fidelity bond or
bonds on directors, officers, employees, management, agents and other persons handling or responsible
for the Association’s funds. The amount of fidelity coverage shall be determined in the directors’s best
business judgment but may not be less than twelve (12) months’ assessments, plus reserves on hand.
Bonds shall contain a waiver of all detenses based upon the exclusion of persons serving without
compensation and shall require at least thirty (30) days prior written notice to the Association of any

cancellation, substantial modification or non-renewal.



Section 2. Individual Insurance.

Each Owner shall be responsible for obtaining an HO6 insurance policy, insuring his/her
contents, improvements and betterments within the Unit and liability insurance for matters occurring within
the Units, the Association having noresponsibility for obtaining such insurance. Any renter of a Unit shall
be required to obtain an HO4 Renter’s Policy with a minimum Three Hundred Thousand Dollars
($300,000.00) liability coverage limit. f

Section 3. Disbursement of Proceeds. Proceeds of insurance shall be disbursed as
follows: If the damage or destruction for which the proceeds are paid is to be repaired or reconstructed,
the proceeds, or such portion thereof as may be required for such purpose, shall be disbursed in payment
of such repairs or reconstruction as hereinafter provided. Any proceeds remaining after defraying such
costs of repairs or reconstruction or, in the event no repair or reconstruction is made, after making such
settlement as 1s necessary and appropriate with the affected Owner or Owners and their mortgagee(s) as
theirinterests may appear, shall be retained by and for the benefit of the Association and placed in a capital
Improvements account. This s acovenant for the benefit of any mortgagee of a Unit and may be enforced
by such mortgagee.

Section 4. Damage and Destruction.

(a) Immediately after the damage or destruction by fire or other
casualty to all or any part of the Property covered by insurance
written in the name of any Owner of the Association, the Board,
orits duly authorized agent, as appropriate, shall proceed with the
filing and adjustment of all claims arising under such insurance and
obtain reliable and detailed estimates of the cost of repair or
reconstruction ot the damaged or destroyed properties. Repair
Or reconstruction, as stated in this paragraph, means repairing or
restoring the Property to substantially the same condition in which
they existed prior to the fire or other casualty. Any repair or
reconstruction carried out or ordered by an Owner shall be of a
quality at least equal to the quality of the original materials and
standards of construction for the Property.

(b) Any damage or destruction of the Common Area or the Units
shall be repaired or reconstructed unless the Members
representing at least seventy-five percent (75%) of each class of
Members shall decide within sixty (60) days after the casualty not
to repair or reconstruct. If for any reason either the amount of the
insurance proceeds to be paid as a result of such damage or
destruction or reliable and detailed estimates of the cost of repair
or reconstruction, or both, are not made available to the
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Association within said period, then the period shall be extended
until such information shall be made available. No mortgagee shall
have the right to participate in the determination of whether the
damage or destruction shall be repaired or reconstructed.

(¢) If such repair or reconstruction is to be carried out on the Units
using proceeds from insurance policies obtained by one or more
Owners, then the Association shall have the authority, in its sole
discretion, to either approve the contractor(s) hired by said
Owners(s) to complete such repair or reconstruction or contract
directly with one or more contractors to carry out such repair or
reconstruction and use the insurance proceeds from any
apphcable msurance policies to pay said contractors.

(d) In the event that 1t should be determined in the manner descrnibed
above that the damage or destruction shall not be repaired or
reconstructed and no alternative improvements are authorized,
then and in that event the affected portion of the Property shall be
restored to 1ts natural state and maintained by the Association in
a neat and attractive condition.

ARTICLE VI

ARCHITECTURAL CONTROL

Declarant intends to create in Weldon Downs Townhomes a community which is both
functional and aesthetically pleasing. To facilitate achieving this goal, Declarant will review all plans,
specifications and site location drawings for all improvements to be constructed or located on any Lot in
Weldon Downs Townhomes and landscaping of the Lot prior to any construction commencing thereon.
Further, after initial construction 1s completed, Declarant will review any and all plans designed to alter,
modify, add to or subtract from what was initially constructed. Tothatend, no building, fence, wall or other
structure shall be commenced, erected or maintained upon any Lot in Weldon Downs Townhomes or on
the Open Space, nor shall any exterior addition to or change or alteration therein be made until the plans
and specifications showing the nature, kind, shape, height, materials, color and location of the same shall
have been submitted to and approved in writing as to harmony of external design and location in relation
to surrounding structures and topography by Declarant, or in the absence of Declarant owning at least one
(1) Lotin Weldon Downs Townhomes, the Board of Directors of the Association, or by an architectural
committee composed of three (3) or more representatives appointed by the Board. In the event said
Declarant, or, as the case may be, the Board of Directors, or, as the case may be, acommittee designated
by the Board of Directors, fails to approve or disapprove such design and location within thirty (30) days
after said plans and specifications have been submitted to it, approval will not be required and this Article
will be deemed to have been fully complied with. All such requests shall be mailed to the Declarant, or
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to the Board of Directors, or to the Architectural Control Committee, as the case may be, at the last known
address of the party to whom the request 1s being sent.

As to all construction within Weldon Downs, the approval process will remain the sole
responsibility of Declarant so long as Declarant owns one (1) or more Lots in Weldon Downs Townhomes,
or until such time as Declarant, in writing, transfers this responsibility to the Board of Directors of the
Association or any Architectural Control Committee established by the Board.

Architectural Guidehines may be established by Declarant and/or the Board in order to
carry out the intent of this Article.

ARTICLE VII
RIGHTS AND OBLIGATIONS OF THE ASSOCIATION

Section 1. Common Area. The Association, subject to the rights of the Owners set forth
in this Declaration, shall be responsible for the exclusive management and control of the Common Area and
all improvements thereto (including, without limitation, furnishings and equipment related thereto and
common landscaped areas) and shall keep it in good, clean, attractive, and samtary condition, order and
repair, pursuant to the terms and conditions hereof.

Section 2. Exterior and Structural Maintenance. In addition to maintenance upon
the Common Area, the Association shall provide exterior and structural maintenance for each Umit which
is subject to assessment hereunder, as follows: paint, repair, replacement and care of structural walls,
foundations, utility lines {unless such lines are solely interior lines and such utilities are separately metered),
party walls, roofs, gutters, downspouts, exterior building surfaces, trees shrubs, walks, and other exterior
improvements. Such exterior and structural maintenance shall not include glass surfaces and screens nor
plumbing and utility lines serving only one Unit. Further, each Owner is responsible tor the maintenance
of the heating and air conditioning unit(s), dryer vents, locks and chimneys within his/her Unit. In orderto
enable the Association to accomplish the foregoing, there is hereby reserved to the Association the right
to unobstructed access over and upon each Unit at all reasonable times to perform maintenance as
provided in this Article.

Section 3. In the event that the need for any such maintenance or repair as set out herein
is caused through the willful or negligent act of the Owner, his family, guests or invitees or is caused by fire,
lightening, windstorms, hail, explosion, riot, riot attending a strike, civil commotion, aircrafts, vehicles or
smoke, as the foregoing are defined and explained in North Carolina Standard Fire and Extended
Coverage insurance policies, the cost of such maintenance, replacement or repairs shall be added to and
become a part of the assessment to which such Lot is subject.
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ARTICLE VIII

PARTY WALLS

Section 1. General Rules of Law to Apply. Each wall which is built as a part of
the original construction of the Units and placed on the dividing line between the Units shall constitute a
party wall. The Association shall maintain and repair party walls, except that the Unit Owners shall be
responsible for painting and/or wallpapering and decorating the surface of the party wall which is part of
their Unit. To the extent not inconsistent with the provisions of this Declaration, the general rules of law
regarding party walls and liability for property damage due to negligence or willful acts or omissions
shall apply thereto.

ARTICLE IX
USE RESTRICTIONS
Section 1. Rules and Regulations. The Board of Directors of the Association shall

have the power to formulate, publish and enforce reasonable rules and regulations concerning the use
and enjoyment of the Open Space and Units.

Section 2. Use of Property. No portion of the Property (except for temporary office
of the Declarant and/or a model home used by Declarant for sales purposes) shall be used except for
residential purposes and related incidental purposes. No portion of the Property may be utilized for a
licensed or unlicensed day care operation nor related facility. Specifically, no Lot may be stripped of its
topsoil and trees or permitted to go to waste by being excavated, neglected or having trash or refuse
thrown, dropped or dumped on it.

Section 3. Quiet Enjoyment. No obnoxious or offensive activity shall be carried out
upon the Property, nor shall anything be done thereon which may be or may become a nuisance or
annoyance to the neighborhood. No trash, rubbish, stored materials, wrecked or inoperable vehicles
or similar unsightly items shall be allowed to remain on any Lot outside an enclosed structure; provided,
however, that this shall not be construed to prohibit temporary deposits of trash, rubbish, and other
such items for pickup by governmental or other similar garbage/trash removal services.

Section 4. Signs. No signs of any kind except those advertising an individual lot "For
Sale" or "For Rent” and except for those signs used by the Declarant in the advertising of the Property
or erected by Declarant identifying portions of the Property such as "sight easement” or "common area"
shall be displayed for public view in and about the premises.

Section 5. Items to be Approved by Association. Without the prior approval of
the Board of Directors as to location, style, type, size and composition, no antennae, aerials, pole
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towers, solar collectors or similar structures, no fuel tanks or any similar type of storage receptacle, no
temporary structures such as sheds, mobile homes, trailers or tents may be placed on any Lot or the
Open Space. Declarant, its successors or assigns, may place one or more construction trailers upon
any Lot or the Open Space during construction provided the same are removed within a reasonable
period of time after construction in that area has been completed. No travel trailers or recreational
vehicles shall be at any time used as a residence either temporarily or permanently.

Section 6. Violation of any of these provisions shall subject the violating Lot owner to
legal action, in law or 1n equity, filed against him by either the Board of Directors of the Association or
any Lot owner in Weldon Downs. Such legal action, if successful, shall provide for the payment of
reasonable attorney's fees in addition to remedies in law or in equity.

ARTICLE X

EASEMENTS

Section 1. All of the Properties, including Lots and Open Spaces, shall be subject to
such easements for water lines, sanitary sewer lines, storm drainage facilities, gas lines, cable TV,
telephone and electric power lines and other public utilities as shall be or shall have been granted by the
Declarant or by its predecessors in title. Declarant, while it retains fee simple title to at least one (1) Lot
in Weldon Downs Townhomes, or the Association's Board of Directors shall have the power and
authority to grant and establish upon, over, under and across the Open Space as conveyed to it such
further easements as are requisite for the convenient use and enjoyment of the Property as well as its
proper maintenance or operation.

Section 2. Encroachments. Each Lot, Unit and the Common Area shall be
burdened with an easement for the encroachment of footings, eaves, overhangs, walls, stone veneer and
similar encroachments of integral parts of the Units or structures constructed on the Lots or the
Common Area.

Section 3. Unintentional Encroachments. In the event that any structure erected
principally on any Lot shall encroach upon any common Area or upon any other Lot for any reason not
caused by the purposeful or negligent act of the Owner or agents of such Unit, than an easement
appurtenant to such Lot shall exist for the continuance of such encroachment shall naturally exist; and, in
the event that any portion of the Common Area shall encroach upon any Lot, then an easement shall
exist for the continuance of such encroachment of the Common Area into any such Lot for so long as
such encroachment shall naturally exist.
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ARTICLE XI

EASEMENTS FOR CONSTRUCTION PURPOSES

The Declarant, or its duly authorized agents, shall have full nghts of ingress and egress
to and through, over and about the Open Space and Stormwater Easements during such period of time
as the Declarant is engaged in any construction or improvement work on or within the Property
described herein or any additional property which may, subject to the provisions of this Declaration, be
annexed to the Property. Declarant shall further have an easement for the purposes of storage of
materials, vehicles, tools, equipment and so forth which are being utilized in such development or
construction. No Lot Owner, his guest, licensees, clients, or invitees shall in any way interfere or
hamper Declarant, 1ts employees, successors, agents or assigns in its construction work.,

ARTICLE XI1

GENERAL PROVISIONS

Section 1. Enforcement. The Association, or any Owner, shall have the right to
enforce, by any proceeding at law or in equity, all restrictions, conditions, covenants, reservations, liens
and charges now or hereatter imposed by the provisions of this Declaration. Failure by the Association
or by any Owner to enforce any covenant or restriction herein contained shall in no event be deemed a
waiver of the right to do so thereafter.

Section 2. Severability. Invalidation of one of these covenants or restrictions by
judgment or court order shall in no wise affect any other provisions which shall remain in full force and
effect. In the event of any contradiction, real or apparent, between the Articles of Incorporation and
the Bylaws, the Bylaws shall control and in the event of any contradiction real or apparent, between the
Bylaws and this Declaration, then the terms and conditions of this Declaration shall control.

Section 3. Amendment. Prior to the sale of the first Unit, Declarant may amend this
Declaration. During the period of Declarant control atter the sale of the first Unit, the Declarant may
amend this Declaration so long as it still owns part of the Property and so long as the amendment has
no adverse effect upon any right of any Owner; thereafter and otherwise, this thereof, of Members
representing seventy-five pecent (75%) of each class of Members and of the total votes of the
Association, including seventy-five percent (75%) of Members other than the Declarant. However, the
percentage of votes necessary to amend a specific clause shall not be less than the prescribed
percentage of affirmative votes required for action to be taken under that clause. Any amendment must
be recorded in the public records of Durham County, North Carolina.
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No amendment may remove, revoke or modify any right or privilege of Declarant
without the written consent of Declarant or the assignee of such right of privilege.

Any amendment to this Declaration must be in compliance with existing Federal
National Mortgage Association Guidelines.

Section 4. Term. The covenants and restrictions of this Declaration shall run with and
bind the land, for a term of twenty (20) years from the date this Declaration is recorded, after which
time they shall be automatically extended for successive periods of ten (10) years each, unless an
instrument in writing, signed by a majority ot the then Owners and each member of the Board has been
recorded within the year preceding the beginning of such successive period of ten (10) years, agreeing
to change said covenants, and restrictions, in whole or in part, or to terminate the same.

Section 5. Mortgagee's Rights. A first mortgagee, or the insurer or guarantor of a
first mortgage shall be entitled, upon written request, to receive copies of this Declaration, the Bylaws,
Rules and Regulations, and Articles of Incorporation of Weldon DownsTownhome Association, Inc.;
entitied to inspect the books and records of the Association during normal business hours or under
other reasonable circumstances; entitled to receive at no additional cost the annual audited financial
statement within ninety (90) days following the end of the fiscal year; entitled to receive written notices
of meetings of the Association and to designate a representative to attend all such meetings; entitled to
receive timely notice of any substantial damage to or destruction of any part of the Open Space, and
Stormwater Easements and facilities; entitled to receive notice if any part of the Open Space and
Stormwater Easements and facilities are subjected to a condemnation or eminent domain proceeding or
are otherwise sought to be acquired by a condemning authority; entitled to receive notice of any sixty
(60) days delinquency in the payment of assessments or charges of any Owner of any Lot upon which
that mortgagee, insurer or guarantor holds a mortgage; entitled to receive notice of any lapse,
cancellation or matenal modification of any insurance policy or fidelity bond maintained by the
Association; and entitled to receive notice of any proposed action which requires the consent of a
specified percentage of mortgage holders.

Section 6. Working Capital or Additional Reserve Account. Upon the sale and
conveyance of a Lot, the third party purchaser thereof shall transfer to the Association a sum of money
equal to two (2) monthly assessments to create or be added to the Association's working capital or
reserve account. Such funds shall not be deemed an advanced payment of the regular Annual
Assessment.

Section 7. Reserved Rights of Lot Owners. No Lot Owner shall be subject to a
restraint imposed by the Association upon his right to sell, transfer or otherwise convey his Lot. No Lot
Owner shall be subject to any restraint imposed by the Association upon his right to mortgage his Lot
with whomever or whatever institution and upon those terms and conditions the Lot Owner is willing to
accept. Each Lot Owner is entitled to likewise inspect the books and records and other related
documents of the Association during normal business hours or under other reasonable circumstances.
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Section 8. Annexation.

Additional residential property, Open Space and Recreation Areas may be annexed to
the Properties with the consent of two-thirds (2/3) of each class of members.

ARTICLE XIII

DECLARANT’S RIGHTS

Any or all of the special rights and obligations of the Declarant may be transferred to
other persons or entities, provided that the transfer shall not reduce an obligation nor enlarge a right
beyond that contained herein, and provided further, no such transfer shall be effective uniess it is in a
written instrument signed by the Declarant and duly recorded in the public records of Durham County,
North Carolina.

Notwithstanding any provisions contained in the Declaration to the contrary, during the
period of Declarant control, the Declarant shall have the right to grant to public agencies, authorities or
utility service providers easement necessary or desirable for service to the Project or any portion
thereof.

Notwithstanding any provisions contained in the Declaration to the contrary, so long as
construction and initial sale of Units shall continue, it shall be expressly permissible for Declarant and
any butlder approved by Declarant to maintain and to carry on upon portions of the Common Area
such facilities and activities as, in the sole opinion of Declarant, may be reasonably required, convenient
or incidental to the construction or sale of such Unit, including, any builder approved by Declarant shall
have an easement for access to such facilities. The right to maintain and carry on such facilities and
activities shall include specifically the right to use Units owned by the Declarant and the Common Area
owned by the Association as models and sales offices.

S0 long as Declarant continues to have rights under this section, no person or entity
shall record any declaration of covenants, conditions and restrictions, or declaration of condominium or
similar instrument affecting any portion of the Property without Declarant’s review and written consent
thereto, and any portion of the Property without Declarant’s review and written consent thereto, and
any attempted recordation without compliance herewith shall result in such declaration of covenants,
conditions and restrictions, or declaration of condominium or similar instrument being void and of no
force and effect unless subsequently approved by recorded consent signed by the Declarant.

This Article may not be amended without the express written consent of the Declarant;
provided, however, the rights contained in this Article shall terminate upon the end of the period of
Declarant control.

IN WITNESS WHEREOF, the undersigned, being the Declarant herein, has caused
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this instrument to be signed in its name, its corporate seal to be affixed hereto and attested by its
Secretary, all by authority of its Board of Directors duly given this the "2 A day of June, 2008.

HOPE VALLEY TOWNHOMLES, L1LC

o M,

S. Walker Har_é s, Member/Manager
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NORTH CAROLINA

DURHAM COUNTY

I, a Notary Public of the County and State aforesaid, certify that S. WALKER
HARRIS, Member/Manager of HOPE VALLEY TOWNHOMES, LLC personally came before me
this day and acknowledged the due execution of the foregoing instrument.

Witness my hand and official stamp or seal, this, the 23 day of Lal :
2008. E )

R o

Notaty Public

My commission expires:
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Return to Department of Public Works - Storm Water Services Division, 101 G4y Halt Plaza, 3 Flrov
D uatoun, NC 21704

STATE OF NORTH CAROILINA STORMWATER FACHATY AGREEMENT
COUNTY OF DURHAM AND COVENANT VERSION 082203

: A
THIS AGREEMENYT, made and entered mto this M day of {){*A , 2077, by and between Hope
Valley Townhomes, LLC ("Permittee™) and the City of Durham, a! North Carolina municipal corporation

(I?Cilyﬁ).
L Backgreund
Q. This Agreement concerns the perpetual maintenance of a stormwater facility ("the Facility™) on

property owned by the Permittee, and related requirements regarding the Facility. The City has adopted, and from
time to time will adopt, stormwater management reguiations applicable to certain real property 1n which Permitice
holds an interest. That property is generally located northwest of the intersection of Hope Valiey Road and
South Roxboro Street, and is commonly known as Hope Valley Mcadows and s described in the deeds recorded
with the Durham County Register of Deeds at the following book and page numbers: Deed Book 5189, Page
560/565. This development hereafter is referred to as “the Property”. Within the Property may be a particular tract
or group of tracts owned by the Permittee upon which the Facility is located. That property 1s found at Plat Book
48, Page 116 and is referred to in this-Agreement as "the Site”. Within the Site is the Facility which is a Wet Pond
(Water Quality Facility #1) designed to have a water quality surface area of 12,707 square feet, It 1s located
on the northeast side of the Property. The Site and the Property may be the same {(see definition of Site in ¢.
below).

b. The City's ovdinances require that stormwaler facilities be created and maintained on some
properties. The ordinances further require that, belore an occupancy permit may be issued for any structure
constructed within a property which includes a stormwater {actlity, the owner must enter into an Agreement with the
City to provide for the operation and maintenance of the Facility. This Agrecment is intended to comply with that
requirement,



C. Definitions. The terms defined above are supplemented by the following terms, which, as used n
this Agreement, are defined as follows:

"Director of Public Works" means the City's Director of Public Works or his or her designee.

"City Manager” means the Durham City Manager or an Assistant City Manager.

"Facility" means the privately-owned stormwater control facility that 15 the subject of this Agreement, and
that satislies the requirements of the City's ordinances and regulations for such facilities.

“Permittee” means the party executing this Agreement with the City and successor owners of the Site.

"Person” includes natural persons, business trusts, joint ventures, governments, governmental subdivisions,
governmental agencies, firms, corporations, associations, partnerships, and other legal entities.

"Property" means the larger development that, when developed, requires a stormwater Facility 1o serve it

“Site" means the one or more lots or tracts within the Property, one of which contains the stormwater
Facility. In a residential development, such lots will be those that are intended to be owned by all residents, through
2 homeowners' association. In nonresidential developments and apartiments, the Site will generally be the same as
the Property.

“Transfer" includes sell, convey, assign or alienate all or a portion of an interest in the Site or Property.
Transfers do not include acquisitions of mortgages or similar encumbrances.

2. Fees: Tite Opinton: Construction Inspections and Maintenance.
The Permiitee shall cause the following to be done:

. At the time of delivering this Agrcement exccuied by the Permittee to the City, pay the stormwater
permit fee in the amount determined by the Director of Public Works:

b. Provide to the City an opinion of title of the Property or the Site, as directed by the City, by an
aiorney licensed to practice law in North Carolina and update that opinion to the time of recording this Agrezmeul.

The opinion{s) shall show that the party or parties executing this Agreement have title, in fee, to the Property, or o
the Site. The Director of Public Works shall indicaie whether the opinion shall pertain to the Property or the Site, if
such are different. The opinion shall indicate no lens or encumbrances that the Director of Public Works decims to
interfere with the City's having adequate security in accordance with Section 6.

C. Construct the Facility in accordance with the plans approved by the Director of Public Works before
applying for a certificate of compliance for any structure on the Property, it bemng agreed that no building on the
Property 1s eligible for a certificate of compliance until the Facility has been $o constructed,;

d. Inspect the Facility, perform routine maintenance on the Facility, and make all necessary repairs o
the Facthity, all as directed by the Director of Public Works. This shall include the foliowing work:

1. Grass and Vegetative Cover,
A. Design, install and maintain landscaping around the Facility so that it will not reduce the
capacity or hinder the operation and maintenance of the Facility,
B. Maintain the vegetative cover of the Facility to prevent erosion,
C. Except as provided in 2 (d) (i) (D) below, mow the area as needed to prevent the grass aud nther
plants (other than maintained shrubs and trees) from exceeding a height of fifteen (15) inches.
D. Keep open channels free of undesirable growth and maintained to the design cross-section and
area as shown on the Plans, and keep the height of the vegetation on the slopes and boitom from
exceeding cight (8) inches.

2.



E. Replace landscape materials that fail to live and prosper, as required by the Director of Public
Works.

ii, ©  Embankmeats, Slopes, and Dams. Inspect and repair embankments, stopes, and dams for damage
from erosion, sloughing, animal burrows, and woody vegetation.

H. Removal and Disposal of Trash, Debris, and Sediment.
A. Keep the Facility's outlet sttucture cleared of all blockages.
B. Clean the channels and pipes as necessary to provide for the free conveyance of stormwaler as
designed.
C. Remove debris and sediment as needed to maintain the primary outlet capacity and Facility
storage volume when the depth of the Facility has been reduced by more than one (1) foot from the
design depth, or when the Facility's storage volume has been reduced by twenty percent (20%) from
the design volume.
D. Remove all sediment from sediment forebays, traps, and basins.

v, Insects, Odors, and Algae,
A. Maintain the Facility in a manner to control odors and algae to the extent that the Director of
Public Works determines to be necessary.
B. Apply, when and as directed by the Director of Public Works, a larvicide approved by the
Durham County Health Department for insect control, and take other measures to control insects as
directed by the Director of Public Woriks. |

V. Fencing. Nothing in this Agreement is intended to prevent the Permittec from placing fencing and
other security measures near or around the Facility, provided that the Permittee shall first submit
information on the proposed construction to the Director of Public Works and obtain her consent.
The Director of Public Works shall grant permission it she finds that the fencing and other measures
will not interfere with the Facility. Nothing in this Agreement is intended to affect the Permittee's
obligation, if any, to exercise carc with respect to persons who may enter the Site.

c. Cause the Facility to be inspected, by a registered profzssional engineer or a registered landscape
architect, on an annual basis beginning one year after the facility is accepted by the Director of Public Works and,
after each inspection, without specific request by the City, provide the Director of Public Works with two copies of
such report. The Facility is accepted upon the Director of Public Works acceptance of the as-built plans of the
Facility.

f. If the Director of Public Works reasonably determines that the Facility 1s 1n need of maintenance or
repair or other work, she shall so notify the Permittee, who shall promptly take necessary actions to maintain or
repair the Facility, including doing any work specified by the Director of Public Works.

3. Transfer of the Property, If the Permittee proposes to Transfer any interest in the Site, the Permitiee shall,
prior 10 transfer:

a. Notify the intended Transferee that it is required 10 execute an Agreement, in a form approved by
the Director of Public Works, and deliver the appropriately executed Agreement to the City, along with title
opinions regarding the ownership by the Transferee; and

b. If the intended Transferee is an owners’ association, unit owner's association, or homeowners’
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association, provide the Director of Public Works a copy of the recorded association’s declaration. In addition,
Permittee must ensure that the declaration provides:

1 That the Facility 1s a part of the common elements and shall be subject to the Agreement;

11. That the requirements of this Agreement shall receive the highest priority for expenditures by the
association except for City and County assessments, ad valorem property taxes, and msurance, and
any other expenditures which are required by law to have a higher priority;

1, That a separate fund shall be maintained by the association for the reconstruction and repair of the
Facility, separate from the fund(s) for routine maintenance of the Facility and from all other funds;
1v. That the reconstruction and repair fund shall contain at all imes the dollar amount reasonably

determined from time to time by the Director of Public Works to be adequate to pay for the probable
reconstruction and repair cost for a three-year period; that the fund shall be listed as a separate line
in the association's budget; and it shall be kept in an account insured by the FDIC or by another
entity acceptable to the Director of Public Works;

v, Upon the vote of 2/3 of the members of the assoctation, special assessments shall be charged to each
member of the association, to pay for the obligations under this Agreement;
V. That, to the extent permitied by law, the association shall not enter mto voluntary dissolution unless

the Facility 1s {ransferred to a Person who has executed an Agreement.

If the Permittee Transfers, or permits the Transfer of, an interest without complying with this Section 3, that failure
to comply shall not invalidate the Transfer, but Transferee shall remain obligated under this Agreement. In
addition, the City may in its discretion require the surety referred to in Section 4 to pay the City some or all of the
Face Amount {(dclined in Section 4).

4. Bond/Security, [n order to secure the Permitlee's obligations under this Agreement, the Permittee shall
imnicdiately deliver te the City one or more bonds, sureties, or similar instruments which are acceptable to the City
in substance, form, and guarantor, in the amount of sixteen thousand, six hundred and eighty-four doltars
($16,684.00) ("the Face Amount”), which is twenty (20) times the average annual maintenance cost estimated by the
Director of Public Works. The bond or other instrument shall remain in effect permanently unless the City of
Durham (by its City Manager) and the Permittee execute an Agreement, under the official seal of the City of
Durham, stating that “the Permitiee's obligation under Section 4 of the Stormwater Facility Agreement and
Covenant made on [date] between the City of Durham and [name of Permittee]to provide a bond or other instrument
hias been changed as roilows [stating the new requirement or that it has been eliminated}].” If the Director of Public
Works notifies the Permittee that an instrument, surety, or other guarantor is unacceptable to the Director of Public
Works, the Permittee shall, within thirty (30) days substitute an acceptable instrument, surety, or other guarantor or
pay the City the Face Amount.

5. Right of Entry on Site. The Permittee hereby grants o the City the right of ingress, egress, and regress over
and across the Property and the Site for the purpose of inspecting the Facility and for the purpose of correcting,
repairing, replacing, and maintaining the Facility and exercising the other rights of the City that are provided for by
this Agreement.

6. Remedies for Violations: Lien on Property; Future Obligations Secured.

a. If the Permittee fails to perform its obligations under this Agreement, the City may send notice to the
Permittee to demand that it so perform. If the Permittee fails to comply with such demand within thirty (30) days
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from the date of mailing thereof, the City may enter the Property and the Site and perform some or all of the work
that the Permitlee was required 10 do in carrying out its obligations vunder this Agreement, and the City may do any
of such work as the Director of Public Works deems appropriate to place the Facility in proper working condition,
The Permittee shall pay the City for the cost incurred by the City (o do that work, including reasonable amounts,
calculated under procedures established by the Director of Public Works, for the City's overhead and use of City
employees, equipment, and property. Interest shall accrue on those monetary obligations of the Permittee at the rate
of one and one-half percent (1 - ¥2%) per month until paid. Without limiting other remedics available to the City,
including recourse to the bond or other instrument referred to in Section 4, 1t 1s agreed that those monetary
obligations shall be a lien on the Site and may be collected as unpaid taxes in accordance with N.C.G.S. 160A-193.
If the City collects on the bond, letter of credit, or other instrument furnished pursuant to this Agrecment the
proceeds shall be applied to the amounts due under this paragraph and the Permittee shall reptace the bond/security
to the full face amount 1n Section 4.

b. This Agreement may be enforced by any remedy available in law or in equity, including but not
Himited to injunctive reflef. The remedies provided by this Section 6 are cumulative, and are m addition to any other
remedies available to the City.

C. The Permiitee shall pay an attorney's fee of fifteen percent (15%) of (he outstanding balance of the
amount owed to the City under Section 6(a) of this Agreement if the balance is collected by or through an attorpey
at law. The hability of a surety or other Person guaranteeing the Permmtiee's obligations under this Agreement shall
include said attorney's fees.

d. The City may withhold any or all permits or other approvals necessary to complete the development
of the Property if the Permittee has failed to perform its obligations under this Agrecment,

7. Release of Lien by Certificate.

a, Duty to Furnish a Certificate -- On the request of any of the Persons prescribed in subdivision (a) (i)
below, and upon the condition prescribed by subsection (a) (i) below, the Director ol Public Works shalt furnish &
written certificate stating the amount of any mongtary liabilities owed by the Permitice 1o the City pursuant to this
Agrecment (together with any interest and costs accrued thereon) that are a lien on the Property or the Site.

. Who May Make Request -- Any of the following Persons shall be entitled to request the certificate:
A. An owner of the Property;
B. An occupant of the Property;
C. A Person having a lien on the Property;
D. A Person having a legal interest or estate in the Property;
E. A Person having a contract to purchase or Icase the Property or a Person having cmnmcted
to make a loan secured by the Property;
F. The authorized agent or attorney of any Person described in subdivisions {(a) (1) (A) through
(E) above.
1i. Duty of Person Making Request -- The Director of Public Works shall not be required to furnish

certificate unless the Person making the request specifies the name of the Permittee, specities the Book and Pawe in
the office of Register of Deeds where this Agreement or a memorandum thereof is recorded, and provides a copy of
the first page of this Agreement.



b. Reliance on the Certificate -- When a certificate has been 1ssued as provided 1n Section 7(a) above,
all monetary liabilities owed pursuant to this Agreement that have accrued against the Site or the Property for the
period covered by the certificate shall cease to be a lien against the Property, except to the extent of monetary
liabilities stated to be due in the certificate, as (o all Persons obtaining such a certificate and (hetr suecessors in
interest who rely on the certificate:

. By paying the amount of monetary liabilities stated therein (0 be a lien on the Property;
i, By purchasing or leasing the Property; or
Mi. By lending money secured by the Property.

C. Without limiting the effect of this Section 7, 1t 1s agreed that no oral statement made by any City
employee as to the amount of monetary labilities that are a lien on the Property pursuant to this Agreement shall
bind the City.

8. Warranty. The Permittee covenants with the City, that Permittee is seized of the Properly and the Site in fee
simple, has the right to convey the same 1n fee simple, that title is free and clear of all encumbrances, and that
Permittee will warrant and defend the title against the lawful claims of all persons whomsoever except for the
exceptions stated in the attorney’s opinion of title provided in accordance with Section 2 (b) above.

9. Notice. When a notice is required or permitted by this agreement, it shall be given in writing to the
City delivered to the Director of Public Works, 101 City Hall Plaza, Durham, NC 27701, or upon the
Permiitee, at Hope Valley Townhomes, LLC, 3104 Surrey Road, Durham, NC 27707; Attention:
Walker Harris (919-933-3990). If mailed, the notice shall be by certified mail, return receipt requested.
These addresses may be changed by sending a notice of the new address attached to a copy of this agreement,

- 10. No Waiver of Breach. If the City waives any breach of any obligation or covenant in this Agreement, that
- wailver shall not constitute a waiver of any other or future breach of the same or any other obligation or covenant.
The City's failure to exercise any right under this Agreement shall not constitute a waiver of that right.

1Ta.  Apreement Binding until City Waives Agreement. This Agreement and all the covenants in it shall bind
Permittee until the City releases Permittee in writing, signed by the Director of Public Works, from the obligations
of this Agreement. The City shall release Permittee from the obligations of this Agreement when a responsible and
financially capable successor has signed an Agreement with the City. The responsibility and financial capacity of
any successor shall be determined solely by the City in its reasonable discretion.

11b.  Covenants Herein to Run with the Land. The obligations of this Agrecment run with the Property and with
the Site and shall bind all owners of any interest in the Property and the Site. However, where the City has, by
written release described in 11a above, accepted an owner of the Site as being responstble and financially capable,
and such successor owner owns the Site, but not the Property, then this Agreement shall thereafter run solely with
the Site and not with the Property. By way of example and not limitation, all owners of any interest in the Site shall
be jointly and severally liable to fulfill the Permittee’s obligations under this Agreement as if each of them were the
Permittee. Unless the context otherwise requires, the term "Permittee” in this Agreement includes all such owners.




12. Benefit of this Agreement.

a. The approval by the City or any employee of the City of any plans or of any work referred to in this
Agreement shall not create any liability in the City or its officers, officials, or employees for the plans or the work;
but nothing herein is intended to release any other Person for any liability for those plans or work.

b. The performance by the City or any employee of the City of any work referred to in this Agreement
shall not create any liability in the City or its officers, officials, or employees for the work; but nothing herein 1s
intended to release any other Person for any hability for that work.

C. Except 10 the extent otherwise explicitly provided in thus Agreement, this Agreement 15 not intended
to be for the benefit of any Person other than the parties hereto and their heirs, successors, and assignos.

13. Interpretation of this Agreement. Unless the context requires otherwise, the singular includes the plural, the
plural includes the singular, and the neuter includes the masculine and feminine. The captions and titles arc for
convenience only, and are not (o be used to interpret the Agreement. The words "include” and "including” mean,
respectively, *“include but not limited to”, and “includimg but not limuted 10”.

4, Nondiscrimination Policy. The City of Durham opposes discrimination on the basis of race and sex and
urges all of its contractors to provide a fair opportunity for minoritics and women to participate in their work force
and as subcontractors and vendors under City contracts,

13, Severability. Invalidation of any lerm or provision in this Agreement by a court of competent jurisdiction
shall not invalidate the remaining terms and provisions.

IN WITNESS WHEREOQF, the parties herelo have respectively set their hands and seals, or if corporate, have
execuled this under seal by their proper officers, the date first above writter.
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STATE OF NORTH CAROLINA TUCOUNTY OF DURHAM

[ \ (/n.aij:b A\f"\DS , a notary public m and for the County of Durham, North Carolina

certify that D AN A C%‘ra] personally appeared before me this day and acknowledged that
he/she 1s City Clerk of the CITY OF lf)URHAM, a municipal corporation, and that by authority duly given
and as the act of the City, the foregoing contract was signed in its name by its _7__~ City Manager, sealed with
its corporate seal, and attested by himself/herself as its said City Clerk or Deputy City Clerk.
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